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This is a decision on the petition under the unintentional provisions of 37 CFR 1.137(b), filed 
March 6, 2009, to revive the above-identified application. 

The petition under 37 CFR 1.137(b) is hereby DISMISSED. 

The application became abandoned March 17, 2007 for failure to timely submit an appeal brief 
following the submission of a Notice of Appeal on January 16, 2007. Notice of Abandonment 
was mailed September 6, 2007. 

A grantable petition under 37 CFR 1.137(b) must be accompanied by: (1) the required reply, 
unless previously filed; (2) the petition fee as set forth in 37 CFR 1.1 7(m); (3) a statement that 
the entire delay in filing the required reply from the due date for the reply until the filing of a 
grantable petition pursuant to 37 CFR 1.137(b) was unintentional; and (4) any terminal 
disclaimer (and fee as set forth in 37 CFR 1.20(d)) required by 37 CFR 1.137(d). Where there is 
a question as to whether either the abandonment or the delay in filing a petition under 37 CFR 
1.137 was unintentional, the Director may require additional information. See MPEP 
711.03(c)(II)(C)and(D). 

The instant petition fails to satisfy requirement (3). 

As to item (3), there are three periods to be considered during the evaluation of a petition under 
37 CFR 1.137(b): 

(1) the delay in reply that originally resulted in the abandonment; 

(2) the delay in filing an initial petition pursuant to 37 CFR 1.137(b) to revive the 
application; and 



(3) the delay in filing a grantable petition pursuant to 37 CFR 1.137(b) to revive the 
application. 
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Currently, the delay has not been shown to the satisfaction of the Director to be unintentional for 
periods (1) and (2). 

As to Period (1): 

A petition under 37 CFR 1.137(b) must be accompanied by a statement that the delay was 
unintentional. Further, the Director may require additional information where there is a question 
whether the entire delay in question was unintentional." Where, as here, there is a question 
whether the initial delay was unintentional, the petitioner must meet the burden of establishing 
that the delay was unintentional within the meaning of 35 U.S.C. § 41(a)(7) and 37 CFR 
L137(b). See In re Application ofG. 11 USPQ2d 1378, 1380 (Comm'r Pats. 1989); 37 CFR 
1 .137(b). In view of the inordinate delay in resuming prosecution, there is a question whether the 
entire delay was unintentional. 

Any renewed petition must establish that the entire delay, from the time that a reply was due until 
the filing of a grantable petition, was unintentional. Petitioners may wish to identify the party 
having the right to reply to avoid abandonment who in tum may explain what effort(s) was made 
to further reply to the outstanding Office action and, further, why no reply was filed. If no effort 
was made to further reply, then that party can explain why the delay in this application does not 
result from a deliberate course of action (or inaction). Likewise, if practitioner was counsel of 
record at the time of abandonment, practitioner should explain why this application became 
abandoned. Petitioner may wish to submit supporting documentation to establish that the entire 
delay has been unintentional as well as statements of fact from those having first hand knowledge 
of the facts and circumstances surrounding the delay at issue. As the courts have made clear, it is 
pointless for the USPTO to revive a long abandoned application without an adequate showing 
that the delay did not result from a deliberate course of action. See Lawman Armor v. Simon. 
2005 U.S. Dist. LEXIS 10843, 74 USPQ2d 1633 (DC EMich 2005); Field Hybrids. LLC v. 
Toyota Motor Corp ., 2005 U.S. Dist. LEXIS 1 159 (D. Minn Jan. 27, 2005); Lumenvte Int'l Corp. 
V. Cable Lite Corp. . Nos. 96-101 1, 96-1077, 1996 U.S. App. LEXIS 16400, 1996 WL 383927 
(Fed. Cir. July 9, 1996) (unpublished) (patents held unenforceable due to a finding of inequitable 
conduct in submitting an inappropriate statement that the abandonment was unintentional). 

As to Period (2): 

Likewise, where the applicant deliberately chooses not to seek or persist in seeking the revival of 
an abandoned application, or where the applicant deliberately chooses to delay seeking the 
revival of an abandoned application, the resulting delay in seeking revival of the abandoned 
application cannot be considered as "unintentional" within the meaning of 37 CFR 1.137(b). See 
MPEP 71 1.03(c). 

As noted in MPEP 71 1.03(c)(II), subsection D, in instances in which such petition was not filed 
within 1 year of the date of abandonment of the application, applicants should include: 
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(A) the date that the appHcant first became aware of the abandonment of the application; 
and 

(B) a showing as to how the delay in discovering the abandoned status of the application 
occurred despite the exercise of due care or diligence on the part of the applicant. 

In view thereof, the petition is DISMISSED. 

Any request for reconsideration of this decision must be submitted v^thin TWO (2) MONTHS 
from the mail date of this decision. Extensions of time under 37 CFR 1.136(a) are permitted. The 
reconsideration request should include a cover letter entitled "Renewed Petition under 37CFR 
1.1 37(b)." This is not a final agency action within the meaning of 5 U.S.C. § 704. 

Further correspondence with respect to this matter should be addressed as follows: 

By Mail: Mail Stop PETITION 

Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 

By hand: U. S. Patent and Trademark Office 

Customer Service Window, Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, V A 22314 

The centralized facsimile number is (571) 273-8300. 

Inquiries concerning this decision may be directed to the undersigned at 571-272-3205. 

lALESIA M BROWN/ 

Alesia M. Brown 
Petitions Attorney 
Office of Petitions 



